
~: 26305065

srga (3rft - II) at ar4fa1 a uare
~ .-c cl . ~ ffi I~ G1 '+fcFI", ti IdQI" tjftt cl, cft ~ ~ cr-1"1 cb ~ tfffi,

oli6!1qlt), 31i3'"1&16!1&- 380015.
====================================~-====-,..)6--=~~~,~========

• C'I l

cp ~~ : File No: V2(ST)95/A-ll/2015-16 ~

~ ~~~: Order-In-Appeal No ..A M-SVTAX-000-APP-020-16-175j
8ft 3arr aim. GITgar (srfle-Ii) m -cnmr
Rea Date : 20.05.2016 \i'fRI ffl ctr moo Date of Issue

7T

Passed by Shri Uma Shanker Commissioner (Appeals-II)
-----~ ~ ~i:Flcil5'1ci : ~l.gcfcile>lll aRT srt e sr?r i
----------~: "ff~
Arising out of Order-in-Original No SD-02/Ref-140/DRM/2015-16 Dated 18.09.2015

Issued by Assistant Commissioner, Div-II, Service Tax, Ahmedabad

314l&cfHii cpf -wr :g:cf -qm Name & Address of The Appellants

M/s. Atelier Consultants Ahmedabad
z 3r4le mer rigz al{ ft anf Ufa nTf@art at 3rat Rffa ra
mwaoar &--
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfr[f~,1994 c#l" tl"RT 86 cB" 3tc=rfa" ~ cITT ffi cB" -qffi ctr "G'fT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or4l#hr mrnfermar st far 3rf@Ru, 1994 ctr tl"RT 86 (1) cB" 3iafa arfta
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not ~xceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax ~te~demanded & penalty levied is more than fifty
Lakhs rupees, in the form of c'.9,ss~cl l:5'a'Qk1ry~ft in favour of the Assistant Registrar of the
bench of nominated Public Secror..13/a?-l~f~ • fs, 1;>lace where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. 4tr gyc, na zyca vi hara 3rft4hr nrnf@ran (arffa4fen) Ruma8t, 19a2 j affa
yd arr if@ru mi at a[fr aa cfTR fauii at sit ft ear 3naffa fut "GITc1T -g-1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal {~tl~~d~·r;. shall lie before the Tribunal on
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ORDER IN APPEAL

V2(ST)95/A-II/2015-16

o

0

This order arises out of the appeal filed by M/s Atelier Consultants,
Spec India Division, Parth Complex, Near Swastik Cross Roads, Navrangpura,
Ahmedabad (hereinafter referred to as the "said appellants") against the

Order In Original No. SD-02/REF-140/DRM/2015-16 dated 18.09.2015
(hereinafter referred to as the "impugned order") passed by the Assistant

Commissioner of Service Tax, Division-II, Ahmedabad (hereinafter referred

to as the "adjudicating authority").

2. The relevant facts of the case are that the appellants are holding valid

Service Tax Registration and filed a refund claim of 4,25,696/- on
08.05.2015 for the period from April 2012 to June 2012 under Notification

No. 27/2012-CE(NT) dated 18.06.2012 in respect of Service Tax paid on the

specific services used for export of goods/ services.

3. In light of discrepancies noticed in the refund claim a Show cause

notice was issued on 29.07.2015. The said SCN was adjudicated vide the
impugned order wherein the refund claim was rejected by the adjudicating

authority on the grounds that claim was hit by the time limitations under the
provisions of Section 11B of the Central Excise Act, 1944, hence time barred.

4. Being aggrieved by the above order, the appellants have filed an

appeal on the following grounds,

1. The adjudicating authority has observed at Para 14 of the impugned

order, that the date of receipt of the payment of export services is the

relevant date for Section 11B of the Central Excise Act, 1944 and
therefore the refund claim filed after one year from such date is time
barred. However, the appellants find that there is no such clause
provided in the explanation to the Section 11B, wherein relevant date

for the purpose of Section 11B has been specifically defined.
2. The appellants are not providing any services to the domestic

customers and the entire IT services provided by them are exported

during the relevant period. As such they do not have any opportunity

so as to utilize the said Service Tax Credit against any Service Tax

liability. Other than IT services they are not providing any other

services. Rule 5 of the CCR speaks that "where for any reason such

adjustment is not possible, the manufacturer of provider of output
services shall be allowed refund of such amount subject to such
safeguards, conditions and limitations, as may be specified, by the

Central

3
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input Service Tax lying unutilized may be sanctioned in terms of the

said notification.
3. The adjudicating authority has wrongly rejected the refund claim on

the ground of time bar as the claim was filed on 08.05.2015 after one

year from the last date of the quarter ending June 2012. They

submitted that there is no time limit prescribed for refund of unutilized
credit under Rule 5 of the Cenvat Credit Rules, 2004 under Section
11B of the Central Excise Act, 1944 as made applicable to Service Tax
refunds.

4. The appellant had filed the refund claim under the said Notification

which specifies that the same should be filed before expiry of the

period specified under Section 11B of the Central Excise Act, 1944.

However, Section 11 B does not provide for any time limit for claiming
refund of credit of Service Tax paid on input services used for export
of services.

5. Section 11B(1) states that the refund is required to be filed within one
year from the relevant date. For this purpose, 'relevant date' has been

defined under Explanation B to the Section 11B as is evident from the

definition of 'relevant date', relevant date has not been defined in

relation to refund of credit of service tax paid on input services used in
export of services.

6. The sub clauses (a) to (eb) of the Explanation B prescribed the

relevant date for specific situations which do not cover refund of
(accumulated) credit of input taxes which has been claimed by them.
Sub clause (f) i.e. 'date of payment of duty' cannot be applied to the
refund filed since appellants have not sought refund of duty/taxes paid
on its output service but has filed a claim for refund of unutilized
Cenvat Credit. Hence the time limit of one year from the relevant date
stated under Section 11 B (1) is not applicable to the refund claim filed
by them and therefore the refund cannot be rejected on the grounds of
time bar. The appellants have further submitted that they had filed the
claim under Section 11 B (2)(c) i.e. refund of credit of duty paid on

excisable goods used as inputs in accordance with the rules made, or

any notification issued, under this Act, for which no time limit has been
prescribed under Section 11B. The appellants have placed reliance on
the following judgments, wherein it has been categorically held,
beyond any doubt, that the time limit under Section 11B is not
applicable to the claim for refund of credit of duty paid. ·

0

0
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c) Sanghi Textiles Ltd vs. CCE Hyderabad-III [2006 (206) ELT

854].
d) CCE vs. Swagat Synthetics cited in 2008 (232) E.LT. 413 (Gui.)

in Tax Appeal No. 726 of 2008, decided on 14.07.2008.

5. Personal hearing in the matter was granted and held on 19.04.2016.

Shri R. Subramnya, Advocate, appeared before me and reiterated the

grounds of appeal.

6. I have carefully gone through the Statement of Facts, Grounds of

appeal and the impugned order issued in the instant case.

0

7. I find that the appellant has claimed refund of Cenvat Credit of Input

Services utilized during the export of IT Services during the period April 2012

to June 2012 under Notification No. 27/2012-CE(NT) dated 18.06.2012.

Further, the impugned order speaks of rejection of the claim on the grounds

of time limitations as the same has been filed after the passage of one year
of the export of the said Services, contrary to the stipulations under Section

11B of the Central Excise Act, 1944.

8.1 Hence, I would like to examine the basic contention of the adjudicating

authority on rejection of the claim on the grounds of time limitation,

prescribed under Section 11B of the Central Excise Act, 1944 vis-a-vis the

grounds of appeal put forth by the appellant.

0

8.2 Rule 5 of the CCR speaks of the following,
"# [5. Refund of CENVAT credit: - Where any input or input

service is used in the manufacture of final product which is

cleared for export under bond or letter of undertaking, as the

case may be, or used in the intermediate product cleared for
export, or used in providing output service which is exported,

the CENVAT credit in respect of the input or input service so

used shall be allowed to be utilized by the manufacturer or

provider of output service towards payment of,

(i) duty of excise on any final product cleared for home

consumption or for export on payment of duty; or

(ii) service tax on output service,

5

safeguards, conditionsrefund of such amo

and where for any reason such adjustment is not possible, the

manufacturer or the provider of output service shall be allowed

)
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and limitations, as may be specified, by the Central Government,

by notification:

Provided that no refund of credit shall be allowed if the

manufacturer or provider of output service avails of drawback

allowed under the Customs and Central Excise Duties Drawback

Rules, 1995, or claims rebate of duty under the Central Excise

Rules, 2002, in respect of such duty; or claims rebate of service
tax under the Export of Service Rules, 2005 in respect of such

tax.

Provided further that no credit of the additional duty leviable

under sub-section (5) of section 3 of the Customs Tariff Act shall

be utilised for payment of service tax on any output service.

Explanation: For the purposes of this rule, the word 'output
service which is exported' means the output service exported in
accordance with the Export of Services Rules, 2005.J

8.3 The mandate of the said rule is very clear inasmuch that the Cenvat
credit taken on input services can be utilized for the payment of Service Tax
on any output services and where, for any reason such adjustment is not

possible, the manufacturer shall be allowed refund of such amount subject to
the safe guards. Further, the relevant rules indicate that the refund is to be
isolated only to the extent of the Credit of Service Tax availed and involved
in the inputs utilized in the services subsequently exported and which remain
unutilized after utilizing the said credit after payment of Service Tax, both
under domestic clearances as· well as under exports (on payment of taxes

under claim of rebate prescribed under Rule 5 of the CCR). In this case, the
export of services is no where disputed under the impugned order.

8.4 Further, the Notification No.5/2006-CE (NT) dated 6.3.2006 issued
under the above Rule reads as follows,

"In exercise of the powers conferred by rule 5 of the CENVAT

Credit Rules, 2004 (hereinafter referred to as the 'said rules'),
and in supersession of the notification of the Government of
India in the Ministry of Finance (Department of Revenue),

No.11/2002 - Central Excise (NT), dated 1st March, 2002,
published in the Gazette of India Extraordinary, vide number

G.SR. 150E), dated 1st Mata%ea3, the Central GovernmentKc+ %\hereby directs that refu of @gt;eredit shall be allowed in= $is #%. }
at " a.
"'o• ="""~-.;;~:.,'
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0

(a) input or input service used in the manufacture of final

product which is cleared for export under bond or letter of

undertaking;

(b) input or input service used in providing output service which
has been exported without payment of service tax, subject to
safeguards, conditions and limitations, set out in the Appendix to

this notification.

Appendix
1. The final product or the output service is exported in

accordance with the procedure laid down in the Central Excise

Rules, 2002, or the Export of Services Rules, 2005, as the case

may be.

8.5 Similarly Clause 6 of the Appendix to the aforesaid Notification further

stipulates,

6. The application in Form A, along with the prescribed
enclosures and the relevant extracts of the records maintained

under the Central Excise Rules, 2002, CENVAT Credit Rules,

2004, or the Service Tax Rules, 1994, in original, are filed with

the Deputy Commissioner of Central Excise or the Assistant

Commissioner of Central Excise, as the case may be, before the
expiry of the period specified in section 11B of the Central Excise

Act, 1944(1 of 1944).

8.6 The above law clearly stipulates that refund claimed under this Rule is

governed by limitations set under Section 11B of the Act, ibid. Hence, Refund

0 under Rule 5 cannot be independently read for requirement of limitations
under Section 11 B of the Act. However, the appellants have appealed
contrary to the above in as much as the claim under Rule 5, is not governed

by time limitation under Section 11B of the Act, which after the above

reading appears to be incorrect.

9. Further, to come to the exact proposition of relevant date, I would like

to visit the concerned provision under Export of Service Rules, 2005 as Rule
5 of the CCR and the Notification issued thereunder refers to the Exports of

output services governed under the Export of Service Rules, 2005. Rule
3(2) of the Export of Services Rules, 2005 deals with the situation where it
has been described that what provisions of export of service are. The same is

reproduced as, <f$%%3;,° ,
"(2) The provision o ijce specified in sub-rule (1)

::--'

~
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shall be treated as export of service when the following conditions

are satisfied, namely : -

(a) [ ]

(b) payment for such service[. .....] is received by the service

provider in convertible foreign exchange."

10. From the above provisions, it is very much clear in the case of export

of service, that the relevant date would be the date when the payment of
services exported has been received by the assessee. In this case, I place

the reliance on the judgment of Honorable CESTAT WZB, Mumbai in case of
COMMISSIONER OF CENTRAL EXCISE, PUNE-I Vs. EATON INDUSTRIES P.

LTD. reported under 2011 (22) S.T.R. 223 (Tri. - Mumbai). Further, effective
from March 1, 2016, Notification No. 27 is amended vide Notification No.

14/2016 - CE (NT) dated March 1, 2016 so as to provide the time limit for
filling application for refund of Cenvat credit under Rule 5 of the Credit Rules,
in case of export as under:

• in case of manufacturer, before the expiry of the period specified in
Section 11B of the Excise Act,

• in case of service provider, before the expiry of one year from the date

of:
• receipt of payment in convertible foreign exchange, where provision of

service had been completed prior to receipt of such payment: or

• Issue of invoice, where payment for the service had been received in
advance prior to the date of issue of the invoice

This amendment resolves all the disputes, which had originated in course of
interpretation of Section 11B of the Excise Act in the case of time limit for
filing refund claim on export of services.

11. In view of above, I do not find any reason to interfere in the impugned
order and reject the appeal filed by the appellants.

hut.±
@vii3ksAwe)

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTEST b

'
PERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D
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BY R.P.A.D

To:
M/s Atelier Consultants,
Spec India Division, Parth Complex,
Near Swastik Cross Roads, Navrangpura,
Ahmedabad- 380 .009.

V2(ST)95/A-II/2015-16

Copy to:
1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.
3) The Dy Asst. Commissioner, Service Tax, Division-II, Ahmedabad.

4) Th Asst. Commissioner (System), Service Tax Hq, Ahmedabad.

6) P. A. File.
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